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Abstract

Constitutional development and ensuring the supremacy of the Constitution
will be one of the main issues today. At the same time, a special place is occupied
by the activities of the Constitutional Council of the Republic of Kazakhstan. As a
result of subsequent constitutional reforms, he will have advantages in forming
constitutionalism within his powers and will continue to theoretically and practically
ensure the protection of the Constitution. Analysis, interpretation, verification of
constitutional norms, separation of powers between authorities, and constitutional
conclusions on important Council events will shape the constitutional process, law
enforcement practice and orientation in the country, form legal institutions and
development mechanisms of the Republic of Kazakhstan as a democratic, legal
state and legislative framework. The research will reveal the function and
significance of the constitutional control body based on the principles and values of
constitutionalism, which is our goal. In particular, the experience and importance
of the Constitutional Council in the formation of constitutional legislation in the
country based on universal constitutional values and Kazakh values are described.
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Introduction

In the current era of globalization, with the formation of civilizations and
each state’s constitutional development, establishing a regime of
“constitutionalism” is essential. Constitutionalism is a conceptual, theoretical idea
that considers the development of the state in a sustainable, evolutionary way. The
category of “constitutionalism” is a cumulative value that is theoretically and
practically enriched in terms of content, requires actual implementation in practice,
creates mutual harmony between the state and the individual, and is constantly
dynamic. The legal doctrine of “constitutionalism” consists of the theory and idea
of constitutionalism and the practice of its implementation. The theory of
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constitutionalism consists of knowledge about the theories of the Constitution,
constitutional evolution, constitutional reform and important democratic values in
Kazakhstan. Suppose constitutional ideas are expressed through values and
constitutional statements. In that case, the practice of constitutionalism is given as
an actual historical experience of the implementation of democratic norms in a
certain period of the constitutional development of Kazakhstan [1; 54-55].

At the same time, constitutionalism is represented in the action and
development of constitutional norms, relations, institutions, and structures in a
generalized form.

In the system of current law in the state, the main tasks include the
formation of a unified system of the Constitution and normative acts formed on its
basis, effective constitutional legislation and the practice of their implementation
and application, “constantly improving and preparing mechanisms for the
introduction of constitutional norms and principles, ideas and values into a living
system of public practice is the task of jurisprudence” [2; page 5]

In Kazakh constitutionalism’s process, constitutional justice and control
function is particular.

The doctrinal and legal positions of the constitutional control body of the
Republic of Kazakhstan on the interpretation of the norms of the Constitution,
resolution of constitutional and legal disputes between state authorities,
substantive enrichment of constitutional norms, messages and proposals related
to constitutional practice on the application of constitutional norms,
constitutional and legal decisions and conclusions are essential for
constitutionalism and the constitutional process (development) of the country.

The Constitutional Council of the Republic of Kazakhstan, acting within
its powers as the only body ensuring the supremacy and control of the
Constitution, has formed a regime of constitutionalism and paved the way for
the realization of the right to protection and development. The Constitution and
constitutional values, with their deep scientific foundations, effective institutions
and mechanisms, theory and practice of constitutional control in the Republic of
Kazakhstan, establish its primacy, and they allow us to be among the developed
countries in the conditions of modern globalization, overcoming external and
internal threats and risks.

Methods

General scientific and individual methods of objective reality cognition
were used to study the topic. From the point of view of metaphysics, by general
philosophical methods, constitutionalism looks at the state and principles as
values that should exist. From the point of view of dialectics, it gives dynamic
concepts full of contradictory changes. In particular, constitutionalism and other
categories close to it develop based on contradictions.

At the same time, the meaning and content of objects studied by general
scientific methods according to modern knowledge are revealed through
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synthesis, and the general goal of systematization of values in constitutionalism
through constitutional control is shown (the content of constitutional control is
disclosed).

Systemic methods of constitutional control reach their level when they
are closely related to other elements (constitutional norms, principles,
institutions, jurisprudence, culture, tradition), and functional methods reveal
the institutional capabilities and legal experience of the constitutional control
body of the Republic of Kazakhstan.

In the same way, different scientific methods were used. Using historical
methods, objective conclusions are drawn with an in-depth analysis of past
situations, the historical development of constitutional and legal phenomena is
considered, and the continuity and trend of the development of constitutional
regulation are studied. Similarly, with the system-structural method, each legal
institution has its structure and is part of the general science. Based on
comparative methods, a theoretical comparison of the national foundations of
constitutionalism and constitutional control with the world trend and the
connections of these objects in the system of law in other branches of law are
considered. It is shown that the interrelationships between them through system
and integrity coexist with constitutionalism and constitutional control, which are
complementary, necessary values.

Discussion

The method of constitutional development, or constitutionalism, is based
primarily on constitutional thinking, constitutional theory, and constitutional
doctrine. Secondly, it includes the experience of the actual implementation of
constitutional legislation in life. The closer these two aspects are to each other,
the maintenance of a close relationship will reflect true constitutionalism. The
political and socio-economic situation of countries that have reached a high level
of constitutional development will develop. At the same time, in the conditions
of the rapid progress of globalization and integration, the relevance of universal
values and modern trends, the priorities of world constitutionalism are accepted
by States as universal values (universal benefits).

The concept of constitutionalism was first formed in American theory as
a concept asserting the dominance in the society of the written fundamental law
of the state - the Constitution. As a result, it regulated, recognized and
preserved all relationships as the highest value in society. In the same way, it
is considered to reveal the primary importance of constitutionalism in the
development of human thought, in political and legal thought, in the
development of the state and society, as a mechanism for limiting the power of
the monarch, the state of power, as well as the concept of a state limited by
human rights.

It can be concluded that constitutionalism is a process (direction) of
recognizing and realizing relevant and essential values for humanity in the
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course of the historical development of humanity (constitutional and historical
development). The essence of all these positions is establishing the rule of law.
It can be said that in the Anglo-Saxon legal system, the concept of the “rule of
law” by A. Dicey is similar to the “rule of the constitution”.

Currently, the activities of constitutional justice are carried out by the
Constitutional Council of the Republic of Kazakhstan to ensure the supremacy
of the fundamental law as much as possible, to form meaningful constitutional
opinions and thinking based on its values and principles, to maximize its
potential, to determine the closest legal positions between natural law and
positive law and to ensure constitutional practice.

Ignoring the achievements of theoretical ideas in the field of legal
construction leads to the omission of what is essential from the point of view of
human well-being and society. One of the forms of such theoretical reflections
is the problem of legal interpretation. They are aimed at legal recognition and
determination of the necessary content. One of the most necessary conditions
for implementing the law is its understanding, comprehension, judgment,
understanding of its meaningful meaning and achieving its meaning in
regulation. This logical operation is called in science the interpretation of the
law. It depends on the goals and interests of the participants at different levels,
by different methods, depending on the clarity of the laws, intellectual and other
levels of the subjects of cognition. Therefore, it is necessary to interpret the law
at a high level of responsibility, intelligence and organization, academician S.Z.
Zimanov points out [3; 6-7].

Modern problems of constitutionalism. Constitutionalism is a set of
various ideas, principles, and concepts aimed at the development of the political
and legal system of the state, aimed at the realization of human and civil rights
and freedoms and, as a consequence, ensuring the rule of law [4]. Kazakh
constitutionalism is at certain stages in the course of historical development in
the formation of values (components of the state and society) aimed at
democratic foundations. Under the Kazakh Khanate, property, family, and other
legal issues were regulated based on customary law by such basic laws as the
“Seven Regulations (Jeti jargl)”, etc. The restriction of the tsar’'s omnipotence
within tsarist Russia, the supremacy of the state’s fundamental law, the
establishment of self-determination of peoples within Russia, and the
preservation of land ownership of the local population. During the Soviet period,
the question of human rights and freedoms and the creation of state power in
adopting and implementing Union constitutions. In the creation of independent
Kazakhstan, democratic values acquired a new character, forming new
formational values and forming branches of government in strengthening
statehood, protection and recognition of human rights and freedoms, etc. The
formation of values and ideas led to a new stage of social harmony, political
stability, economic development based on the well-being of the people, and
constitutional development based on Kazakh patriotism.
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Researchers consider two aspects of the concept of constitutionalism: -
one is objectively based on the general legal principles of the organization of
public administration;

- in a subjective sense, it reflects the traditions and mentality of the
political and legal culture of the state-forming society. Constitutionalism in the
Western tradition is defined as a state power that restricts absolute power based
on the norms of the Constitution or a democratic position that restricts the
absolute regime.

Moral and ethical values in the history of Turkic and nomadic Kazakhs
are based on the values of the Turkic and Kazakh khanates - homeland, native
language, native culture, and tolerant attitude to other nationalities and
religions. They continue with values such as conscience, based on the deep
traditions of the Kazakh people, continuing the current presidential form of
government in Kazakhstan, being the basis for the formation of the
constitutional system [5; 20-21-p.]. They are not only legal statements but also
become vital moral and ethical (value) principles of the younger generation.
German researcher S. Voit notes that constitutionalism should not be
understood only with the Constitution in force in the state. As a normative
concept, it gives a multi-level system that goes beyond the Constitution and
even beyond the law, reflecting the way of life and the particular mentality of
the people [6]. Therefore, the constitutional position put forward by “a strong
executive power, a responsible parliament, a professional court” will become the
norm of life for Kazakhstan’s democracy and modern Kazakhstanis. It will be
considered from the position of “a strong president- an influential parliament-
an accountable government” and from the position of a “hearing state” in
Kazakhstan’s political and legal process to protect moral and ethical human
criteria.

V. Malinovsky, a member of the Constitutional Council of the Republic of
Kazakhstan, defines constitutionalism as consisting of classical canons and
recommendations of international experts and of the importance of both visible
and valuable domestic experience and the way of the state through natural
relations. This shows that “a unique methodology and methodology for the
development of constitutional processes are being formed in the domestic
constitutional experience of our country [7]. Such constitutional values are the
stabilizing, developing and guiding foundations of our state and society and
continue to shape constitutionalism. It is essential not to look at the Constitution
or its norms only as written documents but to understand its idea and deep
content, as well as its axiological values, to form respect and culture among
subjects for the provisions of the Constitution. It will allow the Constitution to
be implemented at a high level.

The strengthening of the Constitution of the Republic of Kazakhstan as
summing up the values of the basic ideas of the state and society, independent
statehood, market economy, democracy, legal system, united Kazakh people,
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socio-political stability and peace, harmony is the result of the supremacy of the
Constitution and the realization of its values and constitutional development
how norms and principles are defined in the Constitution: the people of
Kazakhstan, united by common historical destiny; the creation of statehood on
the native Kazakh land; creation of a peaceful civil society based on freedom,
equality and consent; becoming a worthy member of the world community; the
right of the people to sovereignty [8]. Democratic, legal, secular, creation of a
social state, human rights, freedom, life, recognition of the state and man as a
shared value, and article 1, paragraph 2 of the Constitution of the Republic of
Kazakhstan mentions social harmony and political stability, economic
development for the benefit of the whole people, Kazakh patriotism, essential
issues of the state, the basic principles of democratic decision-making, including
a national referendum and Parliament, which will determine the effectiveness,
strength and viability of the Constitution and strengthen the system of
constitutionalism in the country.

The domestic scientist A.K. Kotov considered Kazakh constitutionalism
based on the path of the rule of law and civil society; individual autonomy and
economic freedom of society and democratic political regime; secular and
republican phenomena based on national sovereignty, private property,
economic freedom, separation of powers; inseparable rights and freedoms of
man and citizen [9; p.80-82]. According to Kazakh scientist A.T. Ascheulov, the
supremacy of the Constitution and the creation of effective mechanisms for its
implementation, which is, first of all, the protection of citizens from unlawful
actions of state bodies with the Constitution, the creation of a sovereign,
democratic secular state based on the principles of liberalism, individualism,
statehood and private property [10; p.110]. Scientist S.K.Amandykova
identifies such constitutional characteristics as the rule of law, popular consent
(will), limited government, separation of powers, open civil society, personal
inviolability, regulatory approval, equality, continuity, honesty [11; pp.27-64].

In the course of increasing global threats and tensions, the importance
of constitutional values, which are the basis of constitutional development,
increases, and there is a need for society to enrich them in a new way.

Constitutionalism is presented by researchers as a complex system of
interrelated components with a system of fundamental values and ideas
(principles). It is determined that acting in the unity of these principles,
Kazakhstan’s statehood will be the key and direction of conflict-free
development and public welfare.

The Constitutional Council shows the importance of values and principles
in Kazakhstan’s constitutionalism in its resolutions defining their unique
significance in the formation and evolution of man and citizen, society, and state
in the new history of Kazakhstan. In its activities, the Constitutional Council
relies on the values mentioned above in constitutional development, directs
them and forms constitutional law on their basis. The core of our constitutional
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development will be constitutional values and principles adopted by our
constitutional tradition based on national constitutional experience and
mentality (social and cultural foundations). They are intensely perceived in
society as moral and ethical values, increase the strength of the Constitution
and constitutionalism, and ensure the integration of universal values with
Kazakhstan’s constitutional practice, constitutional structure and stability of the
Republic of Kazakhstan.

On the one hand, the constitutional value of Kazakhstan reflects our past
path (experience) and our future dreams and goals, and on the other hand, lays
the foundations of the constitutional system that ensures the stability of our
state and society and determines the meaning of life. The axiological
foundations and methods presented in the development and theory of
constitutionalism (constitutional and legal science) will serve as the basis for
the development, stability, security and harmony of the state and society, will
indicate ways to overcome obstacles, threats, and crises. The axiological or
value-oriented framework, being both continuous and innovative, opens up new
opportunities for the theory of constitutional law and constitutional law
enforcement; and the “evaluative measurement” is an essential tool or method
of constitutional legal practice for effective constitutional monitoring [12].

For constitutionalism, it is essential to adopt a legitimate and legitimate
constitution with its effective implementation and, above all, to maintain a
balance between the legal Constitution (compliance with the letter and spirit of
the fundamental law) and the actual Constitution (real life) [13; p.13]. One of
the most critical processes is the correct understanding, interpretation,
protection and implementation of the Constitution, constitutional values, norms
and principles in society.

In recent years, the relevance of these bodies has increased, they carry
out macro-regulation of the legal system, and their decisions are corrective in
the implementation of the norms of the Constitution. The Constitutional Council
of the Republic of Kazakhstan, checking the compliance of the current legislation
with the Constitution, forms legal positions in the form of universal foundations
and instruments of various forms that effectively affect the current law.

The decisions of the Constitutional Council of Kazakhstan contain a
synthesis of legislation and legal doctrine. Legal positions are the unity of legal
information of ideas and norms formed on various issues, logically completed,
in the content of decisions of the constitutional control bodies. The legal position
sets out assumptions and knowledge on legal policy, law, and the Constitution,
and indicates the origins of issues, their results, work experience, and the
collective legal consciousness of members of the Constitutional Council [14;
pp.9-13]. Legal positions also retain a systematic knowledge of the content of
the Constitution, legal policy and the system of legislation with the constitutional
control body in a particular historical period, and also retain in the future a set
of legal information and historical experience, their own decisions and

1866



BALTIC JOURNAL OF LAW & POLITICS ISSN 2029-0454
VOLUME 15, NUMBER 1 2022

amendments. The legal positions of the constitutional control bodies are also
necessary to protect legal borders, legal and political-legal institutions, and legal
relations. They hinder the development of public relations in unnecessary areas,
recognize specific ideas and values, or contribute to the transformation of law,
jurisprudence, and legal relations [15; p.11].

The legal positions approved and identified in the decision of the
constitutional control body are stable, systematic, and logical sources in the
interpretation of the Constitution norms, as well as a way and means of its
protection and implementation. They are based on a general logical, value,
political and legal theoretical position and reflect the logic of the argumentation
of this state body and have motivational, prognostic and preventive value on
legal issues. The legal positions of the Constitutional Council of Kazakhstan
ensure the advance of legislation or the inhibition of public relations, influence
legal policy and direct legislators and law enforcement practice in a particular
direction. Therefore, legal positions in regulatory resolutions will continue to
ensure the constitutional development of theory and practice with professional
doctrinal logic in the implementation and supremacy of the Constitution.
Therefore, it is necessary to take into account the importance of legal positions
not only in the conclusions but also in the descriptive (analytical) part of the
normative resolutions of the Constitutional Council of Kazakhstan.
Unfortunately, in practice, it turns out that the leading positions are not fully
applied in the implementation of specific provisions of the legislation.

After the adoption of the Law “"On Amendments and Additions to the
Constitution of the Republic of Kazakhstan” concerning constitutional reforms
by the Parliament in 2017, it was sent to the Constitutional Council by the
President of the Republic of Kazakhstan to verify “compliance with the values
and basic principles of the republic established by the Constitution” [16]. As a
new initiative of the third constitutional reform, essential changes and additions
for our country were aimed at ensuring the supremacy of the Constitution in the
current legal system and its unconditional implementation and enforcement
throughout the country, improving public administration, strengthening
constitutional rights and freedoms of citizens and fulfilling duties. Also, this
constitutional law determined the priority of ratified international treaties over
the laws of the Republic, the application of international treaties to which
Kazakhstan is a party [17]. The Constitutional Council of the Republic of
Kazakhstan confirms that amendments and additions to the Constitution of the
Republic are made under the basic principles of the Republic, such as
independence and unity of the state, its form of government and under
paragraph 2 of Article 91 of the Constitution. It is determined that “it is aimed
at ensuring the supremacy of the existing legal system and its unconditional
implementation throughout the country, improving public administration,
strengthening the protection of constitutional rights and freedoms of citizens”
[18]. It means that the constitutional justice body ensures the constitutional
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process within its constitutional powers, checks the compliance of the law with
the Constitution and ensures the legal system’s unity. Based on this, the way
was paved to a new stage of the state’s constitutional development.

In the direction of democratic modernization of the presidential power in
our country, several changes have been made to strengthen the role,
independence and responsibility of the Parliament and the government, the
reorganization of individual powers between the President, Parliament, and the
government. To strengthen the status of the Parliament as the highest
legislative body of the country, the powers of the Parliament were expanded
with the rejection of the Head of State powers such as issuing laws and decrees,
exercising legislative powers granted by the Parliament, the refusal of the
authority to instruct the government to submit a bill to the Majilis of the
Parliament [19], the President’s influence on the adoption of laws were
preserved only in areas requiring urgent organization. At the same time, the
powers of the Parliament over the government have been expanded, and the
mechanisms of control and influence on the executive power of people’s
representatives are being improved. The right to submit candidacies of members
of the government to the Head of State after consultations with the Majilis, the
right to terminate the powers of the government before the newly elected
Majilis, the accountability and control of the Government before Parliament, the
right to appeal to the President to dismiss members of the government by at
least two-thirds of the votes of deputies, etc. The changes have defined new
foundations for improving the efficiency of the branches of government.

These changes and constitutional values are the basis for the formation
of independent Kazakhstan as a state with a powerful and developed civil
society, complementing the fundamental principles of the country, enriching its
content and corresponding to the historical evolution of the country, further
establishing democracy and preserving the government form of the President,
strengthening the responsibilities of Parliament and government. Authorizing
the President of the Republic to send the Constitutional Council submission on
the verification of the constitutionality of a law or other legal act that entered
into force based on subparagraph 3) of paragraph 6 of Article 1 of the Law
(subparagraph 10-1 of Article 44 and paragraph 2 of Article 72 of the
Constitution) and amendments and additions to the Constitution of the Repubilic,
followed by paragraph 3 of Article 91 of the Constitution, issues of conclusion
The Constitutional Council has increased the importance of the institution of
constitutional control.

Along with constitutional principles, such as the power of the people and
branches of government, the Constitutional Council of the Republic of
Kazakhstan always pays attention to the basic principles of a person and his
rights, freedoms and life, which are the property of the state. For example,
freedom of expression (freedom of speech) is the foundation of pluralism and
diversity, the foundation of democracy. Currently, these values are becoming
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the object of research on global constitutional control and are limited for reasons
of human rights, national security, and public security [20; pp.122-127]. It is
believed that the most progressive legal acts - constitutions sometimes lose
their significance among the country’s criminal laws and lose adequate
guarantees of their supremacy. Applying a criminal law that does not comply
with the Constitution is the most severe possible infringement on the rights of
citizens. Ensuring the supremacy of the Constitution, including the supremacy
in the field of criminal law, is very important [21; pp.131-137]. The
Constitutional Council will ensure the constitutionality of specific provisions of
the Criminal Code, and the direct application of the Constitution forms a positive
practice of constitutional legislation by interpreting the basic legal norms of the
Constitution. Such an approach to ensuring the supremacy of the Constitution
means a guarantee of the inadmissibility of unconstitutional criminal legislation,
protects against the existence of provisions that contradict the Constitution and
affects the rights and interests of citizens.

In the proceedings on the recognition of unconstitutional Article 47,
paragraph 5 of the Code of the Republic of Kazakhstan dated December 26,
2011 “On Marriage (Matrimony) and family” on establishing paternity, collecting
alimony for the maintenance of a child, collecting funds for the maintenance of
a child in the period before childbirth and before the child reaches the age of
three, the Constitutional Council of Kazakhstan determined, that the Republic of
Kazakhstan is a social state that provides people with a decent life, that it
provides a decent life for its citizens. Taking care of children and their upbringing
will be the main right and duty of parents, and in the international documents
of the mother, before and after the birth of the child in cases where the child
must be under special supervision, the recovery of funds for the maintenance
of the father of the child to a woman, including an unmarried woman, in
connection with her pregnancy and childbirth to a common child, is the
implementation of the constitutional provision on the protection of mother and
child. The Constitutional Council concluded that the attribution of a woman's
right to take care of herself during pregnancy, childbirth and after childbirth,
the right to receive money from the father of the child, and the presence or
absence of legal marital relations between them is related to the implementation
of the state's obligations to protect the institution of the family based on
marriage, and protects the institution of the family, which is one one of the main
values. Paragraph 5 of Article 47 of the Code of the Republic of Kazakhstan “On
Marriage (Matrimony) and Family” does not discriminate and does not contradict
paragraph 2 of Article 14 and paragraphs 1 and 2 of Article 27 of the Basic Law,
since marriage and family, mother and child protection, as well as the
constitutional duties of parents, have been defined as values of constitutional
significance[22]. The values of the family and the mother and the unborn child
were protected, the completeness of the implementation of the constitutional
provisions related to them was explained, and systems of constitutional practice
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and law enforcement were formed.

In general, the Constitution and its values, rules, and fundamental
principles will be the basis of the existence of the Republic of Kazakhstan. In
this continuous development, the Constitutional Council of the Republic of
Kazakhstan, in the course of its activities, will ensure the vitality and supremacy
of the Constitution, interpret, transform and implement its norms with modern
requirements. At the same time, in the process of the influence of international
norms and supranational law on national law, it exists as a special body in
determining national identity based on the principles and rules that are the basis
of statehood. This constitutional peculiarity will ensure the conflict-free
development of the constitutional system, the rule of law and the internal
harmonization of the Constitution. Constitutional identity is formed by each
country with its own special experience, it is not invented or changed by some
arbitrary decisions or imposed from the outside. Identity is formed by a
combination of historical, social and cultural factors in law. Such an identity is
not a frozen situation, it is a dialogical process expressing the beliefs and ideas
of each country in the historical past and reinterpreted in each new era [23;
p.158]. At the same time, the Constitutional Council will ensure constitutional
legality, which is the basic principle of law, protects the Constitution, checks the
compliance of laws before they are signed by the President, gives an official
interpretation, strengthens constitutional legality and reveals the possibilities of
the Constitution by improving the current legislation.

With the decisions of the Constitutional Council on the official
interpretation of the norms of the Constitution, the current legislation will rise
to a new level without violating the foundations, spirit and institutions of the
Constitution. The decisions of the Council occupy a place after the Constitution
in the current law of the Republic, increase the possibilities of the current law
and become the source of the official constitutional doctrine (constitutional
custom), which is the basis of the law-making of the state [24; pp.51-55]. In
addition, the Constitutional Council determines the improvement of legislative
regulation in certain areas to achieve the goals of strategic plans and the
Constitution in the country. They contribute to the democratization of society
and the state, ensure the active participation of citizens in the governance of
the state, and serve as a body of constitutional justice.

Now the issues of expanding the subjects of appeal and citizens’ access
to constitutional control are being raised. The Venice Commission of the Council
of Europe proposed to single out individual appeals of the parties to the
Constitutional Council in the procedural codes, clarify the procedure for judicial
review, confirm specific grounds for refusal, and support appeals to higher
judicial instances [25]. This will improve the system of citizens’ appeals to the
constitutional justice system through the court. As a result, during the trial, the
parties’ petition on the constitutionality of the laws will be specially developed
(investigated) by the court and will become an effective mechanism. Citizens’
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access to constitutional justice will be fully realized with a qualitative
consideration by the court of an indirect appeal to the Constitutional Council
through the court. Increasing the effectiveness of this mechanism activates the
interests and actions of citizens related to the supremacy of the Constitution.
As a result, not only state bodies, but also citizens will be active in strengthening
constitutionalism in the state through constitutional justice.

In general, when forming the institution of constitutional control in the
country, the Constitutional Council has functional capabilities, including the
areas of rule-making, law enforcement, and human rights protection. As a
source of law, it has the opportunity to adjust the content of legal acts, actively
participate in the constitutionalization of the national legal system, interact with
legislative bodies, and have the opportunity to influence the practice of law
enforcement by basing general constitutional provisions in the content of its
decisions on judicial cases [26; p. 285] are today’s features of Kazakhstan’s
constitutional control.

The Venice Commission of the Council of Europe considers the execution
of the final decisions of the constitutional justice bodies as the main indicator of
the rule of law. Therefore, the implementation of the decisions of the
Constitutional Council of the Republic of Kazakhstan will be an indicator of
strengthening constitutionalism. At the same time, the interpretation of
constitutional norms will contribute to the improvement of constitutional ideas,
constitutional culture, knowledge and legal awareness, and constitutional
practice. It constitutionalizes all spheres of society and the state, establishes
the basic principles of the development of legislation, and develops a legal
system based on universally recognized values [27; p.27]. The normative
resolutions of the Constitutional Council enrich the current law with the spirit
and ideas of the Constitution to further strengthen constitutionalism and ensure
its supremacy. As a negative and positive legislator, he does not interfere with
the powers of Parliament and other state bodies and acts as carefully as
possible.

Results and Discussion

Constitutionalism is a political and legal regime or a multifaceted
cumulative concept formed by establishing the supremacy of the Constitution.
This is a universal value. In revealing the essence of this idea, maximum
harmony and democratic foundations for building political, legal and other
relations between the state and the people will be formed. Due to the rule of
law or the supremacy of the Constitution, the harmonious development of the
state, society and man takes place. In this process, the Constitution, its
provisions and its implementation are of particular importance.

In constitutional development based on the Constitution of the Republic
of Kazakhstan, constitutional principles and values will be accepted by the
society based on historical, cultural, and social values (morality) and will be the
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core of the development and stability of the state. When state values are
adopted in harmony with universal civilizational values, conditions will be
created for our country to become an equal member of the international
community, and its citizens can enjoy advanced world achievements.

The Constitutional Council of the Republic of Kazakhstan, as a body of
constitutional justice, ensures the rule of law, supremacy and direct application
of the Constitution in constitutional theory and practice within its powers. The
synthesis of the doctrine and practice of interpreting the norms of the
Constitution, the legal positions of the Constitutional Council will allow the
protection and interpret the Basic Law, guide the practice of law enforcement,
form a “living” (true) constitutionalism, preserving the constitutional nature of
the state structure.

Conclusion

Based on a deep scientific theory, including constitutional and theoretical
provisions, will maximize the unity of the letter and spirit of the Constitution,
and equal coverage. It is only thanks to high scientific judgments that
constitutional norms and rules gain direction and are justified in constitutional
practice, application and implementation.

As a body of constitutional justice, the Constitutional Council of the
Republic of Kazakhstan ensures constitutional order and security, constitutional
traditions, culture, supremacy and direct application of the Constitution, and
interpretation of constitutional norms and rules in the development of the state.

Thanks to the activities of the Constitutional Council of the Republic of
Kazakhstan, within its powers, a great contribution is made to the maximum

strengthening of the concepts of “rule of law”, “rule of law”, and
“constitutionalism”.
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CURRENT THEORETICAL ISSUES OF ECOLOGICAL LEGAL
ORDER IN THE REPUBLIC OF KAZAKHSTAN

This article discusses current theoretical issues of ecological legal order in the RK. The authors
claims that the rule of law is a particularly effective mechanism for increasing the level of environmental
awareness of citizens, forcing nature users to comply with the established level of ecological legal order,
The scientific novelty of this study is determined by the fact that the paper clarifies and details certain
understudied aspects of the concept “ecological legal order”, and also considers ecological legal order
as the main ecological and legal institution. The article analyzes that legal order of rational nature man-
agement is established under the influence of legislative and other requirements of environmental law.
The authors also note that ecological legal order is established on the basis of legal liability. The general
trend in developing ecological legal order is to increase social significance of environmental legislation,
further modernization of material norms and improving protective forms of their implementation. The
purpose of the work is to create a general theoretical and practical concept of ecological legal order in
modern Kazakhstan. The authors sets the task to determine the ecological legal order, analyze its place
in the field of law, consider the relationship of environmental law and legal responsibility, determine the
relationship of environmental legal awareness, education, culture and law and order. The preparation of
the work required analysis of prominent research papers, which significantly contributed to development
of environmental and legal science,

Key words: ecological legal order, environmental law, legal awareness, norm, environmental legis-
lation, legal relations, law, responsibility.
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Kazakcran PecnyBAukachingazn IKOAOUSIALIK KyKbIK
TapTibiniy 03eKTi TEOPUSIALIK MaceAeAepi

bya maxkarapa Kasakcran PecnyBAMKAcbIHAGFLI 9KOAOTMSALIK KYKBIKTBLIK TOpTinTin  e3ekTi
TEOPHAALIK MBCEACALP] KAPACTLIPLIAFAH, ABTOPAAP 3aHHLIK YCTEMAIN a3aMaTTapAbiH KOAOTHAABIK
KYKBIKTBIK CaHa AEHreMiH apTThipyAbiH, Taburn pecypcrapAbl NaRAAAAHYLILIAAPABI IKOAOT MAABIK
KYKbIKTBIK TOPTINTIH GeAriceHreH mexecid caktayra MaxkOypaeyAiH epekwie THIMAL TeTiri ekediH atan
aTeAl. 3epTTeyAiH FhIAbIMW JKaHAABIFBI KYMBICTA «3KOAOTMSALIK KYKbIK TapTibi» TyCiHirinii kenbip a3
3EPTTEAreH acnekTiAepl HaKTLIAAHLIN, EerkKen-TerKeuAli 3epTTeyMeH, COHbIMEH KaTap 3KOAOrMAALIK
KYKbIK, TOPTIGIHIH HEri3ri SKOAOrMAABIK KYKbIKTbIH MHCTHTYThi PETIHAE KaPacThIPbIAYbIMEH aiKbIHAARAI,
TaGuraTTsl YTHIMABI NARAAAAHYABIH OYA TAPTIOI 3KOAOrMAALIK KYKBIKTbIH 3aHHaMaAbIK KoHe Gacka Aa
TAAANTAPLIHLIH CEPIHEH KAALINTACATLIHABIFL! TAAAAHAbL, COHAAR-aK ABTOPAAP IKOAOTMSIABIK KYKbIKTBIK
TAPTIN 3aHABI XKayankepwiaik Heri3iHAe GeAriAeHeTIHIH aTan KBPCeTKeH, IKOADIMAALIK KYKbIK TopTifiv
AAMBITYABIH KAATNBl TEHAEHUMACH! = TADUFATTLI KOPFay 3aHHAMACKIHBIH SARYMETTIK MaHbI3bIH apTTLIpY,
MaTEPHarAbIK HOPMAAAPAB! OAAH AP KAHFBIPTY AKSHE OAAPAbI XKY3IEre acbipyAbiH KOPFay HbiICAHAAPbIH
KeTiraipy. KyMbICThIH MaKcaThl — Kasipri KasakcTaHAarbl 3KOAOMMSIALIK KYKBIKTBIK TAPTINTIH XKaAnsl
TEOPUAABLIK KOHE NPAKTUKAALIK TYKbIPLIMAAMACHIH JKacay. ABTOPAAP 3KOAOTMAIALIK KYKBIKTLIK TOpTINTi
AHBIKTAY, OHbIH KYKbIK CAAACBIHAAFLI OPHBIH TAAAAY, 3KOAOrMAABIK KYKBIKTHIK TOPTIN NeH KyKbIKTbIK
HAYANKEPLIAIK apAChIHAAFB GAMAAHBICTBI KAPACTBIPY, 3KOAOTMSIALIK KYKBIKTHIK CAHAHBIH, TOPONEHIH,
MAAEHUETTIH KOHE KYKbIKTBIK TOPTINTIH GaRAaHBICKIH aHLIKTaY MIHABTIH KOMABI, KYMbICTBI AAUbIHAAY-
AQd FAABIMAAPABIH eHOeKTepl NanAaAaHBIAABI, OYA IKOAOIMS KOHE 3aH FHIABIMBIHLIN AAMYbIHA 30p YAEC
KOCAAbI.
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AKTyaAbHbIE TEOPETUYECKUE BONPOCHI IKOAOZUMECKO20 npasonopsgka B Pecnybauke Kazaxcran

B AaHHOI CTaThe PAcCMATPMBAIOTCH AKTYaALHLIE TEOPETUHECKWE BONPOCH IKOAOTMHECKOT0 NPaBo-
nopaaka B Pecny6anke Kazaxcran. ABTOpbI OTMENAIOT, YTO NPaBONOPAAOK ABASETCS 0C060 ACNCTBEH-
HbIM MEXAHW3MOM NOBBLILLEHWUS YPOBHS 3KOAOTMHMECKOTO NPaBOCO3HAHMS TPAKAAH, NOHYKAAIOLIMM
NPUPOAOMOALIOBATEAEH K COBAIDAEHMIO YCTAHOBABHHOIO YPOBHSI 3KOAOrMYECKOTD NPaBonopsiAKa.
HayuHas HOBM3HA AQHHOTO MCCAEAOBAHMS ONPEAEASIETCS TeM, HTO B paboTe YTOUHSIOTC U AGTaAM-
3UPYIOTCH OTAEALHBIE MAAOW3YUEHHBIE ACNEeKThl NOHITUS «IKOAOTMUECKWIH NPABOMNOPSAOK», A Takxke
paccMaTpuBaeTCs IKOAOTMHECKMIA NPaBONOPAACK Kak OCHOBHOWM 3KOAOTO-NPaBOBOM MHCTUTYT. [Mpo-
aHaAM3IMPOBAHO, YTO AAHHbIA NOPAAOK PALIMOHAALHOMO NPUPOAONOAL3OBAHWS (hOPMUPYETCSH NOA BAW-
SHUEM 3aKOHOAATEABHBIX M MHLIX TPEOOBAHWIA IKOAOTMMECKOrO Npasa. ABTOpPbI TAKKE OTMEYAIOT, 4TO
IKOAOrMUUBCKMIA NPABONOPAAOK YCTAHABAMBAGTCA HA OCHOBE IDPHUAMYIECKOW oTBETCTBEHHOCTH, O6LLan
TEHACHUMS PAIBUTHSA IKOAOrMHECKOT O NPABONOPIAKA 3aKAIOHAETCS B NOBBILLEHUA COLUMAABHOM 3HaMK-
MOCTH NPUPOADOXPAHHOTO 3aKOHOAATEALCTBA, AAABHEALLEH MOAEPHW3ALMKH MaTEPHAALHBIX HOPM M
COBEPLIEHCTBOBAHUM 0XpaHHbIx (hopm ux peaau3aunn. Lleab nccaeaosanms — cospanme obuein Teo-
PETUKO-NPaKTUYECKOW KOHLEMNUUK IKOAOFMHECKOro NPaBonopsAKa B coBpemerHom KasaxcraHe. ABTo-
pamu NOCTaBACHA 3aAava ONPEAEAUTH IKOAOTMYECKWH NPABONOPSAOK, NPOAHAAM3MPOBATL €0 MeCTo
8 cpepe npasa, PaccMOTPETb COOTHOWEHUE IKOAOMMUECKOro NPABONOPAAKA M IOPUAMYECKON OTBET-
CTBEHHOCTH, ONPEAEAMTH BIAUMOCBA3L IKOAOTMHECKOro NPaBocodHadmns, o0pasoBaHms, KYALTYpPbI W
npasonopsaka. [Mpu noArotoske patoTbl GLIAW MCNOAL3OBAHLI TPYADLI YHYEHBIX, 3HAUMTEABHBIA BKAAA B

passnThe BKOACII'O-I'IpaBOB{Jﬁ HayKu.

KAloueBnie cADBa: 3KOAOrMHECKUin NPaBonNoOpaAoK, IKOAOrMYyeckoe nNpaso, NPpaBocoiHaHme, Hop-
Md; IKOAOTHYECKOE 3aKOHOAATEABCTBO, NPABOOTHOLWEHWA, 3AKOH, OTBETCTBEHHOCTD,

Introduction

Along with rapid development of production,
environmental situation s currently deteriorat-
ing all over the world. There are many reasons for
this. For example, growth of harmful emissions and
waste from industrial enterprises. their failure to
comply with technical, environmental and sanitary
requirements, lack of interest from our domestic
entrepreneurs in producing environmentally friend-
ly products, exhaustion of natural resources, low
level of environmental awareness among people,
lack of concern for the health of future generations,
etc.

It should also be noted that climate change
caused by “warming effect” is one of the global
problems. In addition, negative attitude of people to
environment poses the greatest potential threat here.
Taking into account that shaping legal awareness by
entering into environmental legal relations without
harming nature is one of the most important condi-
tions in human life, let us emphasize the issue of
improper environmental law enforcement and lack
of proper environmental awareness.

Solving environmental problems requires a
comprehensive approach, they cannot be partially
solved. Measurement and assessment of life qual-
ity include various aspects that need support from
legal system and environmental conservation policy
(Krisnandar 2022: 616).

In recent years, we have seen that “ecological le-
gal order” has evolved into a normative legal acting
system of regulations, including rules, guidelines,
requirements, policies, and case law and administra-
tive interpretations related to a wide range of envi-
ronmental issues and problems

Harmonious relations between man and nature
require development everywhere under the influ-
ence of legal, educational, and economic mecha-
nisms, which encourage rational and careful treat-
ment of nature, its resources, and ecological systems
everywhere.

Environmental protection programs and laws
are useless as long as victims of pollution are denied
participation in the process of law implementation.
Wider public participation can be of great impor-
tance in solving problems of environmental manage-
ment, Nevertheless, dissemination of information is
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crucial for creating opportunities for such participa-
tion (https://doi.org/10.1177/0975425314521547),

Law 1s a particularly effective mechanism for
increasing the level of environmental awareness
among citizens, forcing nature users to comply with
the established level of ecological legal order. This
order of rational use of nature is formed under the
influence of legislative and other requirements of
environmental law, which are currently being devel-
oped and improved within the framework of interna-
tional environmental law norms.

As for the issue of ecological legal order, the
problem of exercising individual environmental
rights is much broader and includes areas, which, at
first glance, do not have a direct relationship to it. In
the context of global environmental crisis, not only
human rights to a favorable environment are under
threat, but also other rights, primarily the right to
life, can be targeted. Any ecological catastrophe can
eventually lead to the loss of meaning of other hu-
man rights along with environmental.

Experience of nature management has revealed
many systemic and local shortcomings in the proce-
dures and rules, established by the current legisla-
tion. Many attempts to improve individual controls
are not enough to improve the entire system. The
remaining elements of authoritarian ideology, sup-
plemented by detailed procedures, complicated and
bureaucratized the management system.

Environmental legislation acts as the most ef-
fective means of educating citizens at the level of
ecological and legal consciousness, forcing nature
users to comply with ecological legal order, estab-
lished by a legal act. We notice that the rule of law
occupies a special place in the system of legal cat-
egories that ensure the rational and efficient use of
natural resources and the protection of the environ-
ment. However, the concept was studied only within
common law theory, leaving behind any relations to
other branches of law. Ecological legal order is still
applied only as a legal definition, approved in some
regulatory legal acts. Therefore, ecological legal or-
der is one of the urgent issues of environmental law
studies and requires conceptual development of its
theoretical issues.

Materials and methods

Comparative and legal, formal and logical, sys-
temic, real and social methods are research meth-
ods used in the article. The methodological basis of
the study includes the norms set forth in theoretical
papers in the field of environmental policy theory,
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environmental law, state and law, directly related to
ccological legal order, constitute

Systematic approach to determining the system-
structural characteristics of legality and law and or-
der in the field of environmental law has proved to
be very effective. From its point of view, the rule
of law in our society is considered as a complexly
organized, internally differentiated whole, and its
system components are the rule of law in various
spheres of society.

Research papers of law scholars, who study
various branches and sciences of law and belong
to various directions and schools, as well as mate-
rials published in the periodical press, serve as the
theoretical foundation to substantiate the provisions
highlighted in the paper. The scientific foundation is
the number of research papers by Kazakhstani, Rus-
sian and foreign scholars, who specialize in environ-
mental, land, natural resource law: Erkinbaeva L.K |
Bajdel’dinov D.L., Bekisheva S.D., Bogoljubov
S.A., Gerasimov V S, Rashhupkina L.V, Gupta N,
lis K., Taty S, Endang S., lis I. N, Isakova Jul,
Meng-Meng Geng, Ling-Yun He, Muhina 1D
Storm P., Saheb S, U., Sepuri S., Buddolla V.and
Vlasova Yu V. u.a.

Results and discussion

In legal science. ecological legal order is cur-
rently understood as a sphere of interaction between
society and nature, based on legal norms that ensure
citizens’ lives in a safe environment,

Social and environmental responsibility, com-
monly known as corporate social responsibility,
has different dimensions (Rosa-Jiménez & Nebot,
2021). It 1s necessary 1o take into account the law
and moral burden, initially striving for economic at-
tractiveness, since the beginning of business activity
can turn into attraction of law energy and morality
of business entities (Mazzone 2021). This condition
reveals that these provisions of the law must be con-
sistently applied, even though the facts prove that
the problem of law enforcement in the country is a
serious problem, requiring in-depth study, since law
enforcement includes many components (Sutrisno
2019).

As a legal phenomenon, ecological legal order
can be shaped only on the basis of law, that is on the
basis of norms (rules of conduct) expressing the will
of the state in normative acts (laws and by-laws).

The category of “ecological legal order” is un-
derstudied and rarely used in modern environmental
law, as well as in other branches of modern law. At
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the same time, it has important theoretical and prac-
tical significance for further establishment and im-
provement of environmental legislation and practice
of its implementation (http://teoria-practica.ru/rus/
files/arhiv_zhurnala/2015/9/law/mukhina. pdf).

The concept of environmental law and order is
substantiated, firstly, by the need to determine the
state of environmental legislation at the present
stage of its development, secondly, by determin-
ing the directions for further development of legal
regulation of environmental legal relations in the
RK, and thirdly, monitoring implementation of en-
vironmental legislation in the country. Ecological
legal order is a system that is based on legal norms
and public ecological and legal relations (Vlassova
2019: 176).

Ecological legal order, which is understood as
a set of rules and institutions that serve to protect,
maintain and develop natural foundations of hu-
man life, focused on sustainability and standardiza-
tion of environmental protection. This is more than
peripheral short-term environmental protection,
which is carried out individually to prevent risks;
rather, it means comprehensive, comprehensive and
long-term protection in accordance with ongoing
responsibility we bear for the world around us, for
the world we share with others, and for the world
of future generations (https://www iuscomp.org/gla/
literature/envirmt htm).

Ecological legal order is a state of inter-subject
relations within subject-object system relations in
the sphere of interaction between society and nature.
It is designed to ensure legal capacity of environ-
ment and carried out in accordance with the norms
established by legal acts (https://www.dissercat.
com/content/ekologicheskii-pravoporyadok-obsh-
cheteoreticheskii-analiz).

The provision of ecological legal order is under-
stood as the legal regulation of public relations in the
field of nature protection, sub-normative regulation,
their protection and control, as well as other activi-
ties, contributing to establishment of environmental
protection and development of law and order.

The mechanism for ensuring ecological legal or-
der is proposed as a system of subjects, using a set
of legal instruments within the framework of tech-
nologies for legal regulation of interaction between
society and nature.

Legal behavior of environmental subjects is
formed in different ways. These are forms of envi-
ronmental and ecological-legal education and train-
ing, shaping legal behavior of subjects of environ-
mental relations and other positive incentives aimed

at developing ecological culture, ecological and
legal consciousness, responsibility for prevention
of environmental offenses (https://lawbook online/
ekologicheskoe-pravo-rossii-kniga/ekologicheskiy-
pravoporyadok-sposobyi-ego-68141 html),

The main goal of law and order in the field of
environmental protection is based on legal norms,
public ecological and legal relations, harmony be-
tween human development and favorable environ-
mental conditions.

As a legal phenomenon, the ecological legal or-
der 1s organized on the basis of state and legal norms
that preserve the environment suitable for the mem-
bers of Kazakhstani society and the ecological safe-
ty of future generations. Environmental legal order
does not exist and cannot exist without these legal
norms. They are the main foundation of the environ-
mental legal order.

The rules of procedure (norms) established in
environmental legislation are “paper” rules, They
acquire their authenticity and “live” in behavior and
actions of subjects of ecological legal order. Over
the years of independence, our country has adopted
several legal acts in order to regulate ecological le-
gal order, In order to regulate environmental law,
including legal order on January 2, 2021, the new
Environmental Code of the RK was adopted (https:/
adilet.zan kz/rus/docs/K2100000400),

Since ecological ecological legal order is imple-
mented and established under the guidance of legal
norms mentioned above, legal norms have to be de-
scribed and assessed in general.

Ecological legal order is based on normative and
constitutional foundations of legal system, which
includes two levels of legislation — basic principles
and norms of international law and legislation of the
RK. In this regard, two types of ecological legal order
should be distinguished - international and national.

International ecological legal order is formed
as a result of commitment of the world community
to generally recognized principles and norms en-
shrined in international legal documents on environ-
mental protection and rational use of environment in
the interests of present and future generations. Na-
tional ecological legal order i1s based on application
of norms throughout the territory of the RK.

In particular, issues such as correlation of le-
gal status of land, water, forest, and other natural
objects as a part of nature, environment and, at the
same time, the object of property turnover remain
unexplored. It is important to have clear regulations
to determine the balance of environmental and legal
priorities (Bogolyubov 2011: 5).
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Considering the civil law type of liability for
environmental offenses in domestic science, in our
opinion, current procedure works properly in bring-
ing civil liability, claims for misuse of recovered
funds for causing damage to environment, claims
for incomplete satisfaction. Imperfect calculation
methodology for determining the amount of dam-
age caused does not ensure effectiveness of this li-
ability. Therefore, we consider it important to take
into account distinction between administrative and
criminal liability (Baideldinov 2004: 29),

Inrecent decades, legal science has beenactively
exploring the criteria for determining legal liability,
authors have developed new ones, supplemented the
existing theoretical constructions of legal liability
model. Classification of habilities for environmental
offenses is quite different. In addition, there is cur-
rently no single way to solve the problem of limiting
types of liability,

Environmental responsibility is an environmen-
tal protection tool aimed at preventing and com-
pensating for environmental damage. This helps to
increase the personal responsibility of (economic)
players. A well-developed law on environmental re-
sponsibility creates economic incentives to prevent
damage, freeing the way for the polluter to pay com-
pensation for any damage caused

The legislative body can adopt legislation
on environmental responsibility both within the
framework of public and civil law, In civil law, we
are talking about compensation for damage to the
life, health or property of persons who have be-
come victims of such damage, mediated by envi-
ronmental means, as a result of the actions of other
persons,

Responsibility for harming the environment as
a common good - for example, biodiversity, water
and soil - can strengthen preventive environmental
protection and provide compulsory compensation
for environmental damage in accordance with the
principle of “the polluter pays™.

Legal sources suggest customary division of le-
gal hability into branches such as criminal, admin-
istrative, civil, disciplinary, property. According to
the above classification, legal liability is character-
1zed by such elements as grounds for liability, sub-
Jects, conditions, liability measures, procedures for
lLiability application.

At this stage, administrative responsibility for
environment, law and order and environmental pro-
tection are of great importance.

The administrative impact and wide scope of of-
fenses, harming the environment (compared to the
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Criminal Code of the RK), show that prevention of
new offenses is quite significant

If environmental offenses cause great harm to
the environment, they are qualified as criminal of-
fenses. A system of norms representing liability for
violations in actual social relations has been estab-
lished in Kazakhstani society. This is the applica-
tion of administrative and legal sanctions of envi-
ronmental legislation to violators of legal liability.

The list of application of administrative liability
for environmental offenses was approved by Chap-
ter 21 of the Administrative Code of the RK “Ad-
ministrative offenses in the field of environmental
protection and nature management” (https://adilet
zan kz/rus/docs/K 1400000235)

Administrative liability 1s provided for adminis-
trative environmental offenses in the event of harm
to the environmental order established in the RK,
public health and environmental safety, environ-
ment, or harm caused as a result of inaction.

Citizens, officials and legal entities who violate
administrative and legal norms bear administrative
responsibility for violating environmental legisla-
tion, including causing harm to the environment or
threat of harming it.

There are many environmental norms in crimi-
nal law. The norms of criminal law are an integral
part of environmental law without ceasing to be a
criminal law. Along with it, they are the subject of
regulation and partly a method of regulation,

Offenses are commonly divided into crimes
and other offenses according to the degree of pub-
lic danger, The current Criminal Code introduces
the category of environmental offense, summa-
rized in Chapter 13 “Environmental criminal viola-
tion” (https://adilet zan kz/rus/docs/K 1400000226/
k226_).

Environmental criminal offenses are distin-
guished from other offenses by the degree of public
danger. The Criminal Law clearly defines the range
of actions which are criminally punishable offenses.

Liability for environmental offenses has a num-
ber of basic functions:

- incentives encouraging compliance with en-
vironmental standards;

- compensation, which focuses on compen-
sating for damage to the environment and human
health;

- preventive, stop new offenses from happening,

-~ punisher, he punishes a person who violates
the environmental law.

The main task of liability is to support estab-
lishment of law and order in the field of environ-
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mental protection. The ecological legal order, which
includes these components (elements, institutions),
requires guarantees of its sustainable functioning
and strengthening, One of such guarantees is legal
liability of ecological legal order subjects.

Requirements of ecological legal order are im-
plemented through decisions and actions of subjects
of ecological legal order in an orderly system of
environmental legal relations, as proved above. In
order for ecological legal order to reach the quality
established by law, it should be shaped only by legal
actions and actions of environmental law subjects.
This 1s possible only if these subjects themselves
have a certain ecological sense of justice.

When a new branch of law is born, process of
its introduction takes place. Apart from this, the
question of its name always arises, which should be
derived from the nature of public relations regulated
by the branch. In order to understand true nature and
patterns of ecological legal order, we have to ana-
lyze development of phenomenon, historical sourc-
es and official documents, which allow us to assess
emergence and dynamics of solving environmental
problems, understand its modernity, environmental
law in the general legal system, causes, consequenc-
es, scope of human activities in the field of pollution
and environmental protection,

The norms of environmental law as well as eco-
logical culture and ecological legal awareness are
crucial in ensuring ecological legal order.

Due to the diversity of ecological law norms,
it will not be possible to create a system of com-
plex control, preservation and prevention of viola-
tions only by the efforts of state bodies, local self-
government bodies and public organizations. Often
compensating for ecological violations, they do not
eliminate irreversible changes in the natural envi-
ronment. Therefore, it is fundamentally important
to form a conscious legal behavior in the sphere of
interaction with the environment. Such a level of
general ecological and legal awareness is necessary
so that all subjects of environmental legal relations
voluntarily and consciously fulfill the requirements
of environmental legal norms. The system of eco-
logical education and information can solve this
problem,

Although environmental legal awareness of
civil society members is at a high level, effectively
functioning ecological legal order cannot be estab-
lished independently. Ecological legal order can be
ensured through consistent implementation of the
system of scientifically sound legal, organizational,
economic, technical, educational and other mea-

sures for ecological protection and rational use of
natural resources, The question remains open as to
which legal instruments constitute the essence of le-
gal mechanism for ensuring ecological legal order
(Gerasimov 2006: 25).

Educational activities in any forms are consid-
ered as measures to improve ecological culture, It is
necessary to add special norms to the new Environ-
mental code as the basis for shaping environmen-
tal culture through organization of environmental
education, teaching foundations of environmental
education in educational institutions, environmen-
tal training of managers and specialists, ecological
education.

Ecological education is an important component
of environmental culture. Ecological education 1s a
way of influencing people’s consciousness through
a system of knowledge, skills and abilities in the
field of relations between society and nature. In ad-
dition, these should be natural law knowledge and
skills (Isakova 2017; 297).

Teaching foundations of ecological education
regardless of the nature and organizational and le-
gal forms in all preschool educational organizations,
secondary education institutions and organizations
of additional training, as well as taking into account
specialization of educational organizations studying
environmental protection, environmental safety and
rational use of natural objects. In addition, to gen-
eral environmental education, teaching foundations
of environmental law as a part of environmental and
legal training is to be implemented at universities,
educational institutions that train ecologists and spe-
cialists in the field of environmental protection and
nature management,

Legal behavior of subjects of environmental
relations is stimulated by using moral and material
incentives through providing benefits.

These measures are state (used by state bodies
of the RK and subjects of the RK), local authorities,
public (used by public associations), local (used by
subjects of environmental relations).

Ecological moral support includes incentive mea-
sures provided by labor legislation, awarding of hon-
orary titles, state awards, honorary certificates, etc,

Ecological material incentives include bonuses
for employees of enterprises and other organizations
provided by remuneration system, awarding them
with valuable gifts, payment of one-time bonuses
from public associations, state bodies, and local au-
thorities.

It 1s worth considering whether governmental
policy in the field of ecological regulation can meet
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the requirements of residents to the environment
quality and benefit people. The subjective assess-
ment of public opinion can more intuitively show
whether state environmental regulation has brought
“environmental benefits for people”. The study
showed that environmental regulation has a signifi-
cant positive impact on satisfaction with environ-
mental management, while environmental aware-
ness has a significant negative impact on satisfaction
with environmental management. We also found out
that when public environmental awareness is taken
into account, it affects positive relationship between
environmental regulation and satisfaction with en-
vironmental management (https://www.mdpi.com/
Journal/sustainability)

Ecological consciousness must be shaped in
order to create an ideal society. The dictionary
meaning of the word “environment™ is surround-
ing objects, region or circumstances, and the phrase
“environmental awareness™ will mean that a person
must be aware of his environment so that this en-
vironment is not abused. Recently, this connection
of environment with human life has developed into
an independent research area, called environmental
sciences. According to the literature, interaction of
man and environment dates back to the most remote
times in the history of mankind. Sometimes this is
perceived as the struggle between them. There were
also times when these relationships took the form of
respectable coexistence. While the history of man-
kind over the past few millennia has been known
for its constant and/or consistent progress in vari-
ous spheres of life, mysteries of nature have often
proved very tempting for human thinking and ac-
tions to solve. The key theme of which is that natu-
ral balance between human life and environment
should not be lost. This is the basic requirement for
life, especially human, to thrive (Syed Ussain Saheb
etal. 2012).

Consequently, efforts are being made to develop
environmental consciousness or awareness among
masses, It 1s education that can make a person con-
scious and aware of environment and ecological 1s-
sues. Existing principles, acts, case law, regulations,
norms, etc, already constitute an extensive and com-
plex apparatus of documents and duties assigned to
certain bodies or persons.

However, if we take into account that the ex-
isting law also seems to be completely inadequate
to this problem and that much more may be need-
ed, the question arises as to how much resources,
wealth, energy and intelligence India should spend
on this task of regulation and control. Pollution re-
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sulting from excessive complexity and a huge num-
ber of laws, regulations and officials is by no means
the least of the threats to our habitat. Another cause
for concern is the need to ensure sufficient flexibility
of laws and regulations in this area and their open-
ness to change direction when it is necessary. Good
environmental laws are based or should be based
on lessons that can be learned from natural sciences
and technology (https://www mdpi.com/journal/
sustainability).

Public awareness of environmental laws plays
a vital role in prevention and control of pollution at
both industrial and public levels. Moreover, aware-
ness is necessary for taking action.

Conclusion

Having studied the theoretical issues of ecologi-
cal legal order, we came to the following conclu-
sions.

Ecological legal order is a systemic phenom-
enon that has an external and internal structure.
Ecological legal order is considered as an element
of higher law and order in society as a whole, Con-
nections with other legal systems (economic, social,
political) form an external structure. Therefore, eco-
logical order should be considered as an institution
of environmental law.

Legal liability is one of the important structural
elements of legal support for environmental law. Its
essence lies in negative consequences for a viola-
tor of environmental requirements. State enforce-
ment of environmental requirements is carried out
through the application of legal liability. The main
task of responsibility 1s to support establishment of
law and order in the field of environmental protec-
tion. Ecological legal order, which includes these
components (elements, institutions), requires guar-
antees of its sustainable functioning and strengthen-
ing. One of such guarantees is the legal responsibil-
ity of the subjects of ecological legal order.

Ecological legal order consists in increasing so-
cial significance of environmental legislation, fur-
ther modernization of material norms and improving
safe forms of their implementation. Environmental,
criminal, administrative, civil, civil proceedings and
other branches of law and legislation, nature protec-
tion, land and other natural resources represent a
combination of public and private methods of regu-
lation.

We need a high level of environmental legal
awareness, in which all subjects of environmental
legal relations voluntarily and consciously comply
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with the requirements of environmental legal norms,
Ecological consciousness must be shaped in order to
create an ideal society.

In order for ecological legal order to reach the
quality established by law, it should be formed only
by legal actions and actions of environmental law
subjects. This is possible only if these subjects them-
selves have a certain ecological sense of justice

All forms of education serve as measures to in-
crease ecological culture. It is necessary to add spe-
cial norms to the new environmental code as a basis
for the formation of environmental culture through
the organization of environmental education, teach-
ing the basics of environmental education in educa-
tional institutions, environmental training of manag-
ers and specialists, and environmental education.

Teaching foundations of environmental educa-
tion should be introduced regardless of nature and

organizational and legal forms in all preschool edu-
cational organizations, general education institu-
tions and organizations of additional education. as
well as taking into account the nature of educational
organizations studying environmental protection,
environmental safety and rational use of natural ob-
jects. In addition, to general environmental educa-
tion, environmental and legal education, consisting
in teaching foundations of environmental law, is to
be implemented at universities, educational institu-
tions that train ecologists and specialists in the field
of environmental protection and nature manage-
ment.

The article was prepared within the framework
of grant project of the Ministry of Science and Higher
Education of the RK No. AP14872548 “Modern
ccological legal order: case of Kazakhstan™
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